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INTRODUCTION

1. This action challenges the defendants’ failure to analyze both the alternatives to,
and the impacts of, a $1.2 billion marine container terminal and highway project (“the Project”)
in Charleston, South Carolina, in violation of the National Environmental Policy Act (“NEPA”),
42 U.S.C. § 4321 et seq. The Project consists of three components: (1) a new 300-acre marine
cargo container terminal at the former Charleston Naval Base; (2) a new four-lane access road
that will connect the terminal and its 10,000 vehicles a day to 1-26; and (3) the construction of
two new additional lanes for 1-26, a transportation artery that terminal truck traffic will clog and
cause to fail. Instead of analyzing the Project as a whole, as the law requires, the defendants

piecemealed it into smaller segments and by doing so evaded the examination of alternatives to



the Project overall — alternatives with less impact on human health, the environment, traffic
congestion, and the public fisc. This piecemealing ensured that that the Project’s cumulative
environmental impacts went undisclosed, thus allowing the selection of a predetermined
outcome. Defendants further violated NEPA by failing to adequately analyze even the
component elements of the overall Project, obscuring the fact that pollution from the terminal
and connecting highway will cause Charleston to exceed national maximum air standards for
soot and will depress oxygen levels in the Cooper River to below state minima — violations that
negatively impact public health and the environment and promise severe hardships for economic
development in the Charleston metropolitan area. This lawsuit seeks to have the misleading and
incomplete studies set aside and to compel a new, complete analysis that looks in earnest at the
costs and benefits of — and best alternatives for — meeting the region’s container shipping needs
in a way that protects human health and the region’s natural resources while ensuring that public
funds are conservatively expended.
JURISDICTION

2. This action arises under the National Environmental Policy Act, 42 U.S.C. § 4321
et seq. This Court has jurisdiction of this action pursuant to 28 U.S.C. § 1331 (federal question),
and may issue a declaratory judgment and grant further relief pursuant to 28 U.S.C. 8§ 2201,
2202. Plaintiff has a right to bring this action pursuant to, inter alia, the Administrative
Procedure Act, 5 U.S.C. 8§ 701-06.

3. Venue is proper in this Court pursuant to 28 U.S.C. § 1391(e).



PARTIES
Plaintiff

4, Plaintiff South Carolina Coastal Conservation League (the “League”) is a not-for-
profit corporation founded in 1989. The League is incorporated under the laws of South
Carolina, and maintains its headquarters office in Charleston, South Carolina. Its mission is to
protect the natural environment of the South Carolina coastal plain and to enhance the quality of
life of South Carolina communities by working with individuals, businesses, and government to
ensure balanced solutions. The League currently has approximately 4,000 members, many of
whom live in and around Charleston, South Carolina, and are affected by the air quality and
growth patterns in the region, including members who reside, work, travel, and otherwise engage
in a variety of activities in Charleston near the site of the proposed marine container terminal, its
proposed access road, and the related proposed changes to the 1-26 corridor through Charleston.
These members also use the roads, waterways, and other public spaces in and around the Port of
Charleston and the 1-26 corridor for traveling, boating, fishing, recreation, wildlife viewing and
education, and aesthetic and spiritual enjoyment. These interests, including their interest in their
health, quality of life and in seeing public resources conservatively expended on local
inftrastructure and those investments protected, are directly and irreparably injured by
defendants’ violations of law described in this complaint.

5. The League monitors and participates in port, highway, and transportation
planning in Charleston County and has participated in the administrative processes surrounding
the planning of the marine container terminal, its access road, the associated widening of 1-26,
and related construction projects. Its staff and members have participated in the process

culminating in approval of the permit applications for the marine container terminal and access



road that are specifically challenged in this case, and in the ongoing process of evaluating the
associated 1-26 expansion, by attending public meetings, providing written and oral comments
and information, writing editorials, and monitoring the permitting process, among other things.
The League seeks to inform and educate its members and the public concerning port, highway,
and transportation planning and the impacts of such decisions on the human environment. It
advocates for port and transportation planning and policies that will have the least long-term
impact on the human environment. These organizational interests are directly and irreparably
injured by the defendants’ violations of law described in this complaint.

6. The League and its members are also interested in seeing the dictates and
procedures of the National Environmental Policy Act upheld and followed so that the
organization and its members can enjoy and exercise their informational and procedural rights,
including the right to educate themselves and the public about environmental concerns and
policy issues affecting Charleston Harbor and Cooper River and area air quality, as well as the
right to have federal environmental decision-making carried out in accordance with the
evaluative and notice requirements of applicable law and regulation. These organizational
interests are also directly and irreparably injured by the defendants’ violations of law described
in this complaint.

7. Members of the League reasonably believe that if the current Project proceeds it
will harm their health and the health of their families, diminish their property values, and cause
significant negative environmental impacts to an area they use and value. They further believe
that other project alternatives would pose fewer negative impacts to their property, health and
wellbeing, and would better ensure that local infrastructure is maintained and remains properly

functional.



Defendants

8. Defendant U.S. Army Corps of Engineers (“Corps of Engineers” or “Corps”) is a
federal agency within the U.S. Department of the Army. The Corps of Engineers had the
primary responsibility for overseeing the preparation of the environmental analysis challenged in
this action and for ensuring that this analysis complied with NEPA. It also has the duty of
evaluating applications for the Department of the Army permits under Section 404 of the Clean
Water Act, for ensuring that the requirements of Section 404 and the Section 404(b) Guidelines
are fulfilled, and for ensuring that the requirements of NEPA are fulfilled in connection with all
evaluation and decision-making concerning such permits. The Corps of Engineers issued the
Environmental Impact Statement (“EIS”), the Record of Decision (“ROD”), and the permits that
are the subject of this action through its district office in Charleston, South Carolina.

0. Defendant Lieutenant General Robert L. Van Antwerp is Chief of Engineers and
Commanding General of the Army Corps of Engineers. As such, he is the official responsible
for actions taken by the Corps and is sued in his official capacity.

10. Defendant Lieutenant Colonel Trey Jordan is the Commander and District
Engineer for the Charleston District of the U.S. Army Corps of Engineers, and is sued in his
official capacity. He supervises and manages all Charleston District decisions and actions, and is
the official successor to Edward R. Fleming, who held this position at the time of the inadequate
environmental analysis, Record of Decision, and permits that are challenged in this action.

FACTS

Charleston, South Carolina

11.  The South Carolina State Ports Authority (“SPA”) currently operates five large

terminals in the Port of Charleston: North Charleston Terminal, Columbia Street Terminal,



Wando Welch Terminal, Veterans Terminal, and Union Pier Terminal. SPA’s three container
terminals — North Charleston, Columbia Street, and Wando Welch — have an estimated
maximum annual throughput capacity of at least 2.6 million twenty-foot equivalent units
(“TEUSs”) of containers. Containers travel to and from SPA’s terminals overwhelmingly by truck
because SPA terminals lack true on-dock “intermodal” rail connections to allow wholesale
transfer of containers directly between ship and rail. Containers transported to and from the
Charleston area by rail must be trucked between SPA’s terminals and Charleston’s two railyards.
These “drayage” trucks, along with many more thousands of trucks that go directly to and from
SPA’s terminals, use 1-26, Charleston’s main transportation artery, every day.

12. Along with the trucks that would transport the cargo to and from the terminal, the
container ships, tug boats, and terminal yard equipment used to handle the cargo also burn diesel
fuel. Diesel combustion produces a variety of air pollutants: coarse and fine particulate matter
(soot), nitrogen oxides, sulfur dioxide, and a variety of air toxins. Coarse and fine particulates
cause and contribute to respiratory and cardiac problems, infections, asthma attacks, lung cancer,
and decreased life expectancy. Likewise, ground-level ozone, of which nitrogen dioxide is a
precursor, is a potent lung irritant that damages and scars lung tissue and contributes to or
exacerbates diseases of lung dysfunction such as asthma and emphysema, particularly in
sensitive populations such as children and the elderly. Nitrogen oxides cause lung disease,
irritation and dysfunction, and contribute to ozone formation, particulate matter production, and
acid deposition. Sulfur dioxide reduces respiratory capacity and also contributes to acid
deposition.

13. Several toxins produced by diesel combustion are carcinogens. These pollutants

work synergistically to cause the foregoing health effects, leading to reduced life expectancy and



increased health care costs. Air toxins from diesel fuel combustion are most significant for
populations located closest to the vehicles burning the diesel fuel, i.e., yard equipment, vessels,
and tractor trailers hauling containers. Studies conducted in the vicinity of several California
ports show that the diesel emissions are responsible for 70% of the area’s cancer risk stemming
from air pollution, that cancer rates are ten times higher within 20 miles of a major port than
elsewhere in the state, and that air pollution from the shipping of goods by land and sea causes
approximately 750 premature deaths in the state each year. Another study, published in
November 2007 by the American Chemical Society journal Environmental Science &
Technology, estimates that the number of people who died from heart and lung disease as a result
of harmful emissions from ocean-going shipping vessels totaled 60,000 worldwide in 2002, a
death toll estimated to grow by 40 percent by the year 2012 due to the continued large increase in
global shipping traffic.

14.  Ships, trucks and other vehicles are a significant source of carbon dioxide and
other greenhouse gases that contribute to global warming and climate change. Accordingly,
increases in Port traffic increase greenhouse gas emissions that contribute to global warming and
climate change.

15.  Charleston has significant and worsening problems with water quality that have
resulted from the city’s growth and from Port operations that will be exacerbated by the
construction of the marine container terminal at issue in this action. The Cooper River is listed
as “impaired” by state regulators due to low dissolved oxygen levels. The proposed Project will
cause a decrease in dissolved oxygen levels below state water quality standards and harm the

aquatic community that depends on the waters of Charleston Harbor and the Cooper River.



Proposed Marine Container Terminal and Related Construction

16. SPA and the South Carolina Department of Transportation (“DOT”) applied for
permits to construct two components of the overall Project. SPA sought permits to build a new
marine container terminal on the southern end of the former Charleston Navy Complex. DOT
proposed to build a four-lane access roadway connecting the terminal to 1-26. The terminal and
roadway are interrelated and interdependent parts of an overall endeavor intended to
accommodate increased amounts of containerized cargo through Charleston.

17. The SPA terminal would require dredging and excavating approximately 78 acres
of open water in the Cooper River to create an 11.5-acre wharf area and a 65.8-acre berth and
access channel area, with three 1,000-foot-long, 49-foot-deep berths. An estimated six to 12
ship-to-shore container cranes would transfer containers between ships and a 287-acre terminal —
a large paved staging and storage yard where trucks can come to deposit and retrieve containers.
Construction of the terminal will require the excavation of 6.45 million cubic yards of fill
material from an undisclosed location and placement of that material on approximately 70 acres
of open water habitat, tidal marsh, freshwater marsh, and other wetlands, to provide a substrate
on which the terminal’s container storage yard will be constructed. Water quality in the Cooper
River will degrade as a direct result of the construction of the terminal, both through direct
destruction of wetlands and marsh and through increased surface run-off into the Cooper River.

18.  The terminal is estimated to cost in excess of $600 million.

19.  The DOT access road consists of a 1.2-mile raised roadway, a new bridge across
Shipyard Creek, and a new interchange with 1-26 (near current Exit 217). The road will directly
impact wetlands and will involve the addition of approximately 10,000 vehicles a day onto 1-26,

including 7,000 truck trips per day.



20.  The access road is estimated to cost in excess of $250 million.

21. Although SPA and DOT are, respectively, the individual applicants for permits
for the terminal and the connecting road, these component facilities were properly treated as part
of an overall Project in the EIS and Record of Decision completed by the United States Army
Corps of Engineers.

22. However, the Corps did not include in its EIS a third Project component —
constructing two additional lanes on 1-26 along a 5.3-mile-long segment from the proposed
terminal access road (around Exit 217) to the intersection with 1-526 (Exit 212) (the “northwest
leg” of 1-26) — as a related or connected action to the terminal and connecting highway.

23. The addition of vehicles from the terminal and connecting road to 1-26 will cause
some segments of 1-26 that currently provide acceptable levels of service to reach failing levels
of service when they would otherwise would provide acceptable levels of service.

24. The addition of vehicles from the terminal and connecting road to 1-26 will cause
segments of 1-26 that currently provide acceptable levels of service to reach failing levels of
service years earlier than would occur without the addition of vehicles from the terminal and
connector road.

25.  The addition of vehicles from the terminal and connecting road to 1-26 will cause
segments of 1-26 that currently provide acceptable levels of service to reach failing levels of
service months earlier than would occur without the addition of vehicles from the terminal and
connector road.

26.  Traffic predictions produced in conjunction with the Corps’ EIS process for the
terminal and highway prompted the initiation of a study concerning the widening of the

northwest leg of 1-26, i.e., from the port terminal road out to I-526. DOT and its contractors held



meetings to discuss the widening recognized that the widening was “related” to the new terminal
and connecting road.

27. The Corps, aware of this parallel study, indicated to DOT a preference that the
study of the 1-26 widening be timed to coincide with or precede the Record of Decision for the
terminal and connecting highway.

28.  Another study conducted by the regional council of governments was undertaken
to examine whether 1-26 needed to be widened from the proposed terminal access road (Exit
217) towards downtown Charleston (Exit 219) (the “southeast leg” of 1-26). That study
concluded that most port traffic would use the northwest leg and not the southeast leg, and that
the southeast leg need not be widened.

29. The dividing line between the portion of 1-26 not to be widened and that which is
to be widened is the port access road interchange.

30. The construction to widen the northwest leg of 1-26 will cost an estimated $300
million.

31.  That cost and construction are not acknowledged as Project costs or impacts in the
EIS or ROD for the terminal that are challenged in this action.

32.  The defendants are responsible for evaluating and disclosing all environmental
impacts of all aspects of the Project as part of their duty to evaluate applications by SPA and
DOT for permits under Section 404 of the Clean Water Act (“CWA”), 33 U.S.C § 1344, among
other laws.

33.  The defendants have proceeded to analyze and issue permits for two components
of the Project (the marine container terminal and terminal access road) without including the

other component (the 1-26 widening) as a portion or component of the Project.
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34. Should the Project go forward as planned, it will have significant cumulative
environmental impacts beyond the impacts of the terminal and access road segments alone.
Moreover, the overall Project will cost at least $300 million more than those segments alone will
cost. Finally, the available alternatives to the Project as a whole are different than, and must be
compared differently than, the alternatives available for those two segments.

The Planning and Environmental Analysis, or Lack Thereof, for the Proposed Project

35. The Port of Charleston already has the capacity to handle a significant portion — at
least nine percent — of the nation’s containerized sea cargo. In 2006, it ranked as the fourth
busiest port on America’s East and Gulf Coasts, and the eighth busiest nationwide. The terminal
and connecting highway were proposed by SPA to enable it to maintain its market share on the
eastern seaboard.

36. In approximately 1999, SPA estimated that the Port of Charleston’s existing
terminals had a maximum practical capacity of 2.6 million TEUs. SPA estimated that actual
throughput for the Port of Charleston could grow from 1.65 TEUs in 2004 to 4.0 million TEUs in
2025, and that additional terminal capacity would be needed to accommodate such additional
throughput.

37.  The Corps has never analyzed or explained why the additional throughput could
not be served by existing or increased capacity at other ports on the eastern seaboard. Nor has
SPA explained why this could not occur.

38.  Given the breadth of the shipping lanes and the distance the cargo ships travel
over the open ocean, numerous ports on the East Coast are available to accommodate the cargo
volumes that SPA hopes to handle at the proposed terminal, including a privately run terminal

recently constructed in Virginia and a publicly owned terminal in Savannah, both of which have
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on-dock intermodal rail, or a potential terminal at a site in Jasper County, South Carolina,
controlled jointly by South Carolina and Georgia.

39. On January 24, 2003, SPA submitted an application to the Corps of Engineers for
a permit under Section 404 of the Clean Water Act to construct the new marine container
terminal described above. The application described a proposed marine container terminal with
wharf and crane structures and container-processing facilities to be built west of the Cooper
River, between the Cooper River and Shipyard Creek, on the grounds of the former Charleston
Navy Complex.

40. In February 2003, the Corps notified SPA that, pursuant to NEPA, an EIS would
be required for the proposed terminal. The Corps published a Notice of Intent to prepare an EIS
on February 19, 2004. The Corps invited the Federal Highway Administration (“FHWA”) to
participate in preparing the EIS as a cooperating agency.

41. On August 10, 2005, after preparing a study entitled, “Access Roadway
Feasibility Study,” DOT submitted an application to the Corps of Engineers for a separate permit
under Section 404 of the Clean Water Act. This application sought a permit to construct a four-
lane limited-access highway to connect the proposed marine container terminal with 1-26. Public
notice of that permit application was sent out on January 13, 2006.

42.  The Corps of Engineers and FHWA published a draft EIS (“DEIS”) in October
2005, and invited public comments until December 20, 2005. After several extensions, the time
for public comment on the marine container terminal expired on February 17, 2006, and the time
for public comment on the terminal access roadway expired on April 19, 2006.

43.  The Corps and FHWA then published a final EIS (“FEIS”) on December 15,

2006. The FEIS recommended the construction of a marine container terminal at the Port of
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Charleston with the proposed access road as the Corps’ preferred alternative. Public comments
on the FEIS were accepted until February 2, 2007. The League submitted further comments
outlining deficiencies in the FEIS’s treatment of Project impacts and alternatives and its failure
to include the 1-26 widening as a component of the Project, since independent traffic modeling
showed that traffic from the terminal would cause 1-26 to reach a failing level of service and
therefore require expansion. Because widening was an interrelated part of the Project whose
impacts should be considered as a cumulative impact of the terminal and connecting highway,
the League requested that a supplemental EIS be completed and that permits not issue.

44, On or about April 26, 2007, the Corps issued a permit under Section 404 of the
Clean Water Act (permit number 2003-1T-016) that granted SPA’s application for a permit for
the marine container terminal, accompanied by a Record of Decision that approved both the
marine container terminal and the terminal access road. Lieutenant Colonel Edward R. Fleming,
then District Engineer and predecessor of defendant Jordan, authorized both documents on
behalf of the Corps of Engineers.

45.  On or about April 25, 2007, pursuant to the FEIS and ROD described above, the
Corps proffered the permit for the access roadway to DOT for its review and signature. Upon
information and belief, DOT signed and returned the permit to the Corps in September, 2007,
and that permit for the access road (permit number 2005-1N-440) has now become final and
effective.

46.  The Record of Decision issued by the Corps on April 26, 2007 constitutes a final
agency action approving both the terminal and the access road.

47.  Asrelated above, during the permit evaluation process for the proposed marine

container terminal and its access road, officials at DOT, based on predictions of increased traffic
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on the northwest leg of 1-26 achieving failing levels of service there, convened meetings to
address the widening of 1-26 as “related” to the port terminal and connecting highway.

48. Despite that recognition, neither the defendants, DOT, FHWA, nor SPA included
the widening of 1-26 in the definition of the Project or in the impacts of the Project evaluated in
the FEIS. To the contrary, beginning in late 2006, DOT, with the knowledge of the Corps and
FHWA, initiated a nominally independent review process for the 1-26 widening between 1-526
and the new port terminal access road.

49. On April 19, 2007, FHWA, in conjunction with DOT, issued an Environmental
Assessment (“EA”) for the widening, purporting to examine the effects of and alternatives to the
widening of 1-26 on the northwest leg between the terminal access road interchange and 1-526.
The document was entitled “Environmental Assessment: 1-26 Improvements from 1-526 (Exit
212) to North Meeting Street (Exit 217).” Consistent with the Corps’ wishes, this document
preceded the Corps’ Record of Decision on the terminal.

50.  The defendants’ limitation of the scope of the EA severs the widening project
from the terminal and connecting road project that would give rise to the need for it. By doing
so, the EA conceals the fact that the terminal and its access road are the proximate cause of the I-
26 widening. Thus, the EA assumes that the marine container terminal and access road will be
built, and does not examine what would occur to 1-26 if those components of the Project were
not built and 1-26 were also not widened — a true “no action” alternative.

51. By assuming the condition precedent for widening, the EA avoids any
consideration of alternatives such as a rail connection to the terminal that could make the
widening unnecessary. The EA also assumes that the widening considered alone will create no

significant environmental impacts and thus need not be the subject of a more detailed analysis in
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a full-blown environmental impact statement, despite the widening’s relationship with the larger
Project that was subject to an EIS.

52.  As mentioned above, the point where port terminal traffic would enter and leave
1-26 served as a terminus for not only the northwest 1-26 widening study, but also for a study that
examined 1-26 widening towards downtown Charleston. In December 2006, the Berkeley
Charleston Dorchester Council of Governments received a report it had commissioned entitled
“Interstate 26 Relocation Feasibility Study Final Report.” That document concluded that that
southeast leg of 1-26 would not be affected by traffic from the proposed terminal sufficiently to
need to be widened or relocated, unlike the portion westward from the port terminal intersection,
which would both be affected and need to be widened.

53. This Feasibility Study did not address the likelihood that expansion of 1-26
westward of the terminal highway could induce additional traffic eastward of that point once the
Project is complete. Because the widening of 1-26s northwest leg could induce the need to
widen the southeast leg, this omission allowed defendants to avoid consideration of the impacts
of the southeastern leg cumulatively with the earlier components of the Project (the marine
container terminal and access road, and the westward widening of 1-26).

54.  The environmental review process should also have taken into account an
additional segment of the Project: the future deepening of the Charleston Federal Navigational
Channel to accommodate the larger ships the SPA terminal is designed to serve. The berths of
the proposed marine container terminal, which will be dredged to -49 feet MSL, are sized to
serve larger ships than can currently pass through the Charleston Navigational Channel (-45 ft

MSL) fully loaded at low tide.
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55. Defendants are aware that SPA intends to urge the deepening of the Charleston
Navigation Channel to allow larger vessels to reach the new terminal at all times.

56. Should a permit for that deepening be sought in the future, as it will be,
consideration of the impacts of that deepening as a cumulative or induced effect and related
project will have been defeated.

57.  Through the above-described actions and omissions, the defendants have
segmented a single massive Project and have avoided disclosing, acknowledging and evaluating
that Project’s cumulative impacts and alternatives to it. The Project will cause more cumulative
environmental impacts than any individual part will cause by itself, and its separation into
piecemeal segments prevents the consideration of alternatives to the entire Project that could
reduce impacts to the environment, prevent harm to public health and better protect the area’s
existing infrastructure, which the Project as proposed will degrade.

FIRST CLAIM FOR RELIEF
(Violation of NEPA and APA - Failure adequately to assess and
disclose environmental impacts in the FEIS)

58. Plaintiff incorporates the allegations of the preceding paragraphs as if set forth in
full.

59. NEPA requires, among other things, that federal agencies prepare a detailed EIS
on every proposal for major federal action that may “significantly affect the quality of the human
environment.” 42 U.S.C. 8 4332(2)(C). The EIS must in turn include specific information
required by statute and pursuant to NEPA regulations promulgated by the Council on
Environmental Quality (“CEQ”). 40 C.F.R. Part 1500, et seq.

60.  The statute requires that every EIS must be prepared with objective good faith and

must fully and fairly discuss the full range of foreseeable environmental impacts of the proposed
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action, its unavoidable adverse environmental effects, and all alternatives to the proposed action

that may avoid or minimize these adverse effects. 42 U.S.C. § 4332(2)(C) and (E). The

“effects” that must be discussed in the EIS include the “direct effects” of the proposed action, the

indirect effects of the proposed action, and the cumulative impact of the proposed action. 40

C.F.R. §1508.8.

a.

61.

The NEPA regulations define “direct effects” as effects “which are caused by the

action and occur at the same time and place.” 40 C.F.R. § 1508.8(a).

The NEPA regulations define “indirect effects” as effects “which are caused by
the action and are later in time or farther removed in distance, but are still
reasonably foreseeable.” 40 C.F.R. § 1508.8(b). Further, indirect effects may
include “growth inducing effects and other effects related to induced changes in
the pattern of land use, population density or growth rate, and related effects on
air and water and other natural systems, including ecosystems.” 40 C.F.R.

§ 1508.8(b).

The NEPA regulations define “cumulative impacts” as the “impact on the
environment which results from the incremental impact of the action when added
to other past, present, and reasonably foreseeable future actions regardless of what
agency or person undertakes such other actions. Cumulative impacts can result
from individually minor but collectively significant actions taking place over a

period of time.” 40 C.F.R. § 1508.7.

The NEPA regulations also require an EIS to include discussion of the means to

mitigate adverse environmental impacts. 40 C.F.R. § 1502.16 (h).
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62. The FEIS for the proposed terminal in this case violates these dictates of NEPA in
the following significant respects:
a. The FEIS fails to adequately assess or accurately disclose the direct and indirect

effects of the proposed terminal on traffic congestion and existing roads;

b. The FEIS fails to adequately assess or accurately disclose the direct and indirect
effects of ship, truck, and other vehicle traffic associated with the proposed
terminal on the levels of coarse and fine particulates, ozone, nitrogen oxides,

sulfur oxides, and air toxins;

C. The FEIS fails to adequately assess, disclose, and address the disproportionately
high and adverse human health consequences and environmental effects of the
Project on minority and low-income populations, as required by Executive Order

No. 12,898;

d. The FEIS fails to adequately assess or accurately disclose the direct and indirect
effects of the development and operation of the terminal and access road on
federally endangered and threatened species such as northern right whales,

manatees, sea turtles, and other wildlife in the vicinity of the proposed terminal;

e. The FEIS fails to adequately assess or accurately disclose the direct and indirect

effects of the proposed terminal on dissolved oxygen levels in the Cooper River;

f. The FEIS fails to adequately assess or accurately disclose the direct and indirect
effects of the terminal and traffic associated with the terminal’s business on global

warming, including disclosure and evaluation of the level of emissions of
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greenhouse gases that will result from the Project;

The FEIS fails to adequately assess or accurately disclose the indirect effects of
the future uses of the proposed terminal, such as its use by larger ships than can

currently be accommodated in the channel;

The FEIS fails to adequately assess or accurately disclose the direct and indirect
effects of dredging, both for the berths of the proposed terminal and future
dredging of the channel to accommodate larger ships the proposed terminal is

intended to attract;

The FEIS fails to adequately assess or accurately disclose the source of the 6.45
million cubic yards of material that must be placed to support construction of the
terminal’s container storage yard and the direct impacts on wetlands of excavation

of that amount of material from the source location;

The FEIS fails to adequately assess or accurately disclose the cumulative impacts
of the proposed terminal and access road on the foregoing list of environmental
effects, combined with the operation of pre-existing terminals, pre-existing
shipping traffic, pre-existing trucking and other road traffic, pre-existing air and
water pollution, pre-existing noise, and future increases in those impacts caused
by development and construction prompted and/or necessitated by the

construction of the terminal and access road:;

The FEIS fails to adequately assess or accurately disclose the means to mitigate

adverse impacts of the proposed terminal on air quality degradation and ignores
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practicable and viable mitigation alternatives; and

l. The FEIS fails to adequately assess or accurately disclose the direct and indirect
effects and cumulative impacts of the development and operation of the terminal
and access road in such other ways as may be revealed in discovery during this

action.

63. If incomplete or unavailable information relevant to reasonably foreseeable
significant adverse environmental effects and impacts is essential to a reasoned choice among
alternatives and the overall cost of obtaining the information is not exorbitant, an agency must
include the information in an EIS. 40 C.F.R. § 1502.22(a).

64. In the present case, the defendants failed, at a minimum, to include accurate and
complete information regarding the following subjects that is essential to a reasoned choice
among alternatives:

a. Information regarding the size of ships that will need to be accommodated by the

channel leading to the terminal in the foreseeable future;

b. An accurate economic benefits analysis;

C. Accurate and complete qualitative and quantitative information regarding the
impacts of air toxics emissions and their effect on the local communities in the

vicinity of the proposed terminal;

d. Accurate and complete information regarding air toxics emissions from the

container ships that will use the proposed terminal,

20



e. Accurate and complete information regarding noise generation and its effect on

the local communities in the vicinity of the proposed terminal;

f. Information regarding the conclusion contained in the state water quality
certification for the Project that the Project will lead to a violation of state water

quality standards of dissolved oxygen;

g. The source of the 6.45 million cubic yards of fill material called for by the Project

and the impact on the source location; and

h. Accurate and complete information regarding shortcomings in the use of aerial
surveys to mitigate effects of the new terminal and associated sea traffic on the

Northern Right Whale and a detailed plan for actual mitigation of those effects.

65. In failing to adequately assess and accurately disclose significant environmental
effects and impacts of the proposed terminal and to include the information described above, the
defendants violated their obligation under NEPA to take a hard look at the environmental
impacts of the proposed Project.

66.  The defendants’ failure to take a hard look at significant environmental impacts of
the proposed action violates NEPA and its implementing regulations, is arbitrary, capricious, an
abuse of discretion, and otherwise not in accordance with law, and is reviewable under the APA,
5U.S.C. 8§ 701-706.

SECOND CLAIM FOR RELIEF
(Violation of NEPA and APA - Segmentation)

67.  Plaintiff incorporates the allegations of the preceding paragraphs as if set forth in

full.
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68. Under NEPA, “proposals which are related to each other closely enough to be, in
effect, a single course of action” must “be evaluated in a single impact statement.” 40 C.F.R.

8 1502.4(a). Circumstances in which actions should be considered and evaluated together
include scenarios where two or more actions are “closely related”; where one action
“automatically trigger[s]” another action; where one action “cannot or will not proceed unless”
another action is “taken previously or simultaneously”; where two actions “are interdependent
parts of a large action”; where two actions have “cumulatively significant impacts”; and where
the proposed component action has little or no independent utility or involves such a large and
irretrievable commitment of resources that it may virtually force a larger or related project to go
forward notwithstanding the environmental consequences. 40 C.F.R. § 1508.25(a). In addition,
NEPA requires that the scope of a project considered in an EIS shall connect “logical termini and
be of sufficient length to address environmental matters on a broad scope.” 23 C.F.R.

§ 771.111(f).

69.  Toinstead break a proposed action into small component parts to avoid reviewing
them together is to engage in impermissible segmentation, which violates NEPA.

70.  The proposed marine container terminal, the terminal access road, the westward
widening of 1-26, the potential later eastward widening of 1-26, and the likely consequent
deepening of the navigation channel are all related closely enough to be, in effect, a single course
of action and are interdependent parts of one large project. Yet the defendants have segmented
the overall Project into at least five distinct projects and are proceeding to evaluate and disclose
the impacts of these segments in a piecemeal fashion, thereby obfuscating the true scale and

nature of the Project and the enormity of its impacts, and alternatives to it.
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71. In segmenting the proposed Project, the defendants have violated NEPA by,
among other things:
a. Failing to adequately disclose, analyze, consider, or address the cumulative
impacts of their past, present, and reasonably foreseeable future actions relating to

the terminal and associated roads and infrastructure;

b. Failing to consider and evaluate together all parts of the proposed Project, where
one part (the construction of the terminal) automatically triggers other actions (the

access road, the widening of 1-26, and the dredging);

C. Failing to consider and evaluate together all parts of the proposed Project, where
each part cannot or will not proceed unless the other parts are taken previously or

simultaneously;

d. Failing to consider and evaluate together all parts of the proposed Project, where
the segments (the terminal, the access road, the 1-26 widening, and the dredging)

are all interdependent parts of a large action;

e. Failing to consider and evaluate together all parts of the proposed Project, where

the various parts have cumulatively significant impacts;

f. Failing to consider and evaluate together all the parts of the proposed Project,
where the individual components have little or no independent utility (for
instance, the terminal will have little utility if the access road is not built, 1-26 is
not widened, and the channel is not dredged, and those later actions will have

little or no independent utility if not for the terminal);
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g. Failing to consider and evaluate together all the parts of the proposed Project
where one part involves such a large and irretrievable commitment of resources
that it may virtually force a larger or related project to go forward notwithstanding
the environmental consequences (for instance, the building of the expensive
terminal will force the construction of the other parts of the Project, including the

access road, the 1-26 widening, and the dredging); and

h. Engaging in illegal segmentation in such other ways as may be revealed during

discovery in this action.

72. By so doing, the defendants improperly segmented the analysis of impacts and
skewed the analysis of alternatives and impacts. For example, segmentation here has thus far
precluded a look at alternatives to the overall Project such as construction of a new terminal in
Jasper County, the terminals described in paragraph 38 above, or greater use of rail in Charleston
sufficient to mitigate the massive strain that this overarching Project will impose on Charleston’s
environment and surface transportation system.

73.  The defendants’ segmentation of the Project and failure to consider cumulative
impacts violated NEPA and its implementing regulations and is arbitrary, capricious, an abuse of
discretion, and otherwise not in accordance with law, and is reviewable under the APA, 5 U.S.C.
88 701-706.

THIRD CLAIM FOR RELIEF
(NEPA and APA - Failure rigorously to examine reasonable alternatives)

74, Plaintiff incorporates the allegations of the preceding paragraphs as if set forth in

full.
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75. NEPA requires that every EIS fully and fairly discuss, among other things, the
alternatives to the proposed action. 42 U.S.C. § 4332(2)(E). NEPA regulations require that
agencies rigorously explore and objectively evaluate all reasonable alternatives to a proposed
action. 40 C.F.R. § 1502.14(a). The section discussing alternatives “is the heart of the
environmental impact statement.”

76. The alternatives considered by the EIS must include “reasonable alternatives not
within the jurisdiction of the lead agency” and “the alternative of no action.” 40 C.F.R.

§ 1502.14.

77. The defendants failed to rigorously explore and objectively evaluate viable
alternatives to meet the purpose of the Project, i.e., meeting containerized cargo terminal and
shipping demands on the southeastern United States. The defendants explored only variations of
a single alternative: building a new marine container terminal and supporting infrastructure in the
Port of Charleston. The defendants ignored numerous other alternatives, in part due to the
piecemealing of Project components so as to defeat any real examination of alternatives to the
whole.

78.  The defendants failed to rigorously explore and objectively evaluate sites outside
of Charleston County, including sites along the Savannah River in Jasper County.

79.  The defendants failed to rigorously explore and objectively evaluate the use of
rail, including existing rail lines, to transport cargo from the new terminal instead of continuing
to add to the traffic congestion along the highways and other roads.

80.  The defendants failed to rigorously explore and objectively evaluate the
alternative of an entity other than SPA constructing and operating a terminal, either at the Port of

Charleston or elsewhere.
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81. The defendants failed to rigorously explore and objectively evaluate the
alternative of a privately owned, non-governmental entity constructing and operating a terminal,
either at the Port of Charleston or elsewhere.

82. The defendants’ failure to rigorously explore and objectively evaluate reasonable
alternatives to the proposed Project violates NEPA and its implementing regulations, and is
arbitrary, capricious, an abuse of discretion, and otherwise not in accordance with law and is
reviewable under the APA, 5 U.S.C. §§ 701-706.

FOURTH CLAIM FOR RELIEF
(NEPA and APA - Failure to rigorously examine a no-action alternative)

83. Plaintiff incorporates the allegations of the preceding paragraphs as if set forth in
full.

84. NEPA requires that every EIS fully and fairly discuss, rigorously explore, and
objectively evaluate, among other things, an alternative to the proposed action of taking no
action. 42 U.S.C. § 4332(2)(E); 40 C.F.R. § 1502.14.

85. In the present case, the defendants failed to rigorously explore and objectively
evaluate a true no-action alternative to the Project, wherein neither the new terminal nor the
access road nor any supporting infrastructure would be built, in part due to purposeful
piecemealing of Project components so as to defeat any real examination of alternatives to the
whole. For instance, the FEIS for the terminal and access roadway assumes that 1-26 will be
widened, while the 1-26 widening study assumes that the terminal and connecting highway will
be built. None of the environmental analysis documents rigorously examines an alternative
wherein none of these Project components is built — which would leave 1-26 operating at
acceptable levels of service, as it does today, without the expenditure of $300 million of public

money.
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86. The defendants’ failure to rigorously explore and objectively evaluate a true no-
action alternative to the proposed Project violates NEPA and its implementing regulations, is
arbitrary, capricious, an abuse of discretion, and otherwise not in accordance with law, and is
reviewable under the APA, 5 U.S.C. §§ 701-706.

FIFTH CLAIM FOR RELIEF
(NEPA and APA — Failure to prepare a supplement to the FEIS after substantial
changes to the proposal and in light of new information)

87. Plaintiff incorporates the allegations of the preceding paragraphs as if set forth in
full.

88. The NEPA regulations require that a federal agency prepare a supplement to the
EIS if either the agency makes substantial changes in the proposed action that are relevant to
environmental concerns, or there are significant new circumstances or information relevant to
environmental concerns and bearing on the proposed action or its impacts. 40 C.F.R.

§ 1502.9(c)(1); 23 C.F.R. 8 771.130(a).

89.  Substantial changes in the proposed action that was the subject of the FEIS and
approved in the Record of Decision, and significant new circumstances or information since the
preparation of the FEIS, require the preparation of a new or supplemental EIS.

90.  Substantial changes in the proposed action that require supplementation of the
FEIS include at least the following:

a. The addition of the widening of 5.3 miles of the northwest leg of 1-26 between

Exits 212 and 217, west of the Port access roadway interchange, after realizing

that terminal traffic would cause that portion of 1-26 to fail;

b. The potential addition of the widening of the southeast leg of 1-26 between Exits

217 and 219, east of the Port access roadway interchange;
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91.

The addition of the dredging and excavation of the Charleston Federal Navigation

channel to accommodate the larger ships that will use the proposed terminal; and

Such other changes as are discovered during discovery in this action.

Significant new circumstances or information that requires supplementation of the

FEIS includes at least the following:

a.

The fact that 1-26 will fail as a result of the construction of the terminal and access
road when it may not otherwise fail or that it will fail significantly earlier than it

would otherwise fail;

The fact that the terminal Project will lead Charleston into non-attainment for one

or more air quality standards, including PM, s non-attainment;

Professor Al Parrish of Charleston Southern University, the primary consultant
who provided SPA with estimates of economic benefits of the new terminal in
terms of new jobs and otherwise, has pleaded guilty to several counts of fraud in a
case involving numerous counts of criminal fraud based on allegations that he
defrauded 460 investors of tens of millions of dollars, which casts doubt on the

accuracy and trustworthiness of the reports and estimates he provided to SPA,;

Financial and shipping data recently released by SPA demonstrates that predicted
economic benefits of the new terminal were likely greatly overvalued, thereby

skewing the economic analysis of the EIS;

An agreement reached between the Governors of South Carolina and Georgia to

proceed with a new shipping terminal in Jasper County, South Carolina, which
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would send freight by rail to an intermodal terminal proposed for Orangeburg

County, South Carolina; and

f. Such other changes as are discovered during discovery in this action.

92. Based on the above substantial changes in the proposed action and the significant
new information since the issuance of the FEIS, the defendants’ failure to prepare a Supplement
to the EIS violates NEPA and its implementing regulations, and is arbitrary and capricious, an
abuse of discretion, and otherwise not in accordance with law and is reviewable under the APA,
5U.S.C. §§ 701-706.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff respectfully requests that this Court:

A. Issue a declaratory judgment stating that the defendants have violated NEPA and
implementing regulations in the respects set forth above;

B. Issue an injunction requiring the defendants to comply with the provisions of
NEPA and implementing regulations as described above;

C. Order that the Corps of Engineers’ Record of Decision and the two permits (for
the terminal and the access road) be vacated, set aside, or rescinded,;

D. Order that the Corps of Engineers’ FEIS dated December 2006 be vacated, set
aside, rescinded, or supplemented;

E. Issue an injunction prohibiting the defendants from taking any further action
related to permitting, land acquisition, site preparation, design, construction or any other action
related to the marine container terminal, the terminal access road, and the widening of 1-26 until

they have complied with all the requirements of NEPA and its implementing regulations;
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F. Allow plaintiff to recover all costs of this action, including reasonable attorneys’
fees, from the defendants; and
G. Grant plaintiff such further and additional relief as the Court deems just and
proper.
Respectfully submitted this the 20th day of November, 2007.
SOUTHERN ENVIRONMENTAL LAW CENTER

/s/ J. Blanding Holman 1V
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